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Writ Petition No. 284 of 2004 (S/B) 
 

 

 
   

 

Madan Mohan Chaudhary 
S/o late Sri A.N. Chaudhary 
Presently posted as Driller Grade –I 
In Test and Control Division (Irrigation) 
Joshiyara, District Uttarkashi. 
  
    

 
 

 ...………….        Petitioner  

  
 

     Versus 

 
 
1. State of Uttaranchal 

through Secretary Irrigation Department 
Uttaranchal Shashan, Dehradun. 
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2. State of U.P. 
through Principal Secretary  
Irrigation Department, U.P. Shashan, Lucknow. 

3. Chief Engineer (Head of the Department) 
Irrigation, Uttaranchal, Dehradun. 

4. Engineer-in-Chief, Irrigation, U.P. Lucknow. 
5. Executive Engineer, 

Test and Control Division (Irrigation), 
Joshiyara, District Uttarkashi. 
 

 
   
 

     ...………….      Respondents 
 

 

 
Mr. Manoj Tiwari, Sr. Advocate, assisted by Mr. Alok Mehra, Advocate, 
present for the writ petitioner. 
Mr. S.N. Babulkar, Advocate General, along with Mr. B.D. Upadhyay, 
Addl. Advocate General, present for the State of Uttarakhand / 
respondents No. 1, 3 and 5. 
Mrs. Bina Pande, Standing Counsel for the State of U.P., present for 
respondents No. 2 and 4. 
 

 
 
Per: Hon. Prafulla C. Pant, J. (on behalf of Hon’ble 
Prafulla C. Pant, J. and Hon’ble Dharam Veer, J.) 
 
 
 

 A Division Bench of this court, in Writ Petition 

No. 284 (S/B) of 2004, Madan Mohan Chaudhary Vs. 

State of Uttarakhand and others, has referred following 

question to the Larger Bench, constituted by Hon’ble 

the Chief Justice:- 

 Whether, the Government Order dated 1st July 

 1989, referred in the judgment of the Division 

 Bench (in Special Appeal No. 225 of 2008, 

 State of U.P. and another Vs. Pitamber Dutt 

 Sanwal, arisen out of Writ Petition No. 843 
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 (S/S) of 2003) applies to work-charge 

 employees, or not?               

 

2) Brief facts of the case in Writ Petition No. 843 

(S/S) of 2003, Pitamber Dutt Sanwal Vs. State of U.P. 

and another, decided on 24.07.2008 by this court, were 

that the writ petitioner of said case was appointed as 

Driver on work-charge basis on 04.10.1977, in Jamrani 

Bandh Project under Irrigation Department of State of 

Uttar Pradesh.  He rendered his service as such till 

27.05.1995, where after he was regularized and brought 

under regular establishment.  He retired on attaining 

age of superannuation on 31.05.2000.  He filed Writ 

Petition No. 843 (S/S) of 2003, directing respondent 

No. 2 Executive Engineer, Ban Sagar Nahar, Nirman 

Khand –6, Mirzapur to pay amount of provident fund, 

insurance, pension and other pensionary benefits with 

interest.  Learned Single Judge of this court vide his 

judgment and order dated 24.07.2008, following the 

judgment and order dated 03.03.2006, passed in Special 

Appeal No. 93 of 2004, State of U.P., through 

Engineer-In-Chief, Public Works Department, 

Lucknow and another Vs. Anand Singh, allowed the 

writ petition and directed the respondent No. 2 of said 

writ petition to release the pensionary benefits.  

Aggrieved by said judgment and order dated 

24.07.2008, State of U.P., and Executive Engineer of 

Irrigation Department of said State filed Special Appeal 

No. 225 of 2008.  A Division Bench of this court 
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decided said appeal vide its order dated 27.04.2010, 

whereby it dismissed the appeal holding that 

Government Order dated 01.07.1989, issued by State of 

U.P., shall be applicable to the writ petitioner of said 

case (Pitamber Dutt Sanwal), as he stood to have 

rendered ten years service on temporary basis.  The 

contention of the appellants that only the period from 

27.05.1995 (date of regularization) to 31.05.2000 (date 

of superannuation) was the period to be considered as 

regular service (which was less than ten years) was not 

accepted by the Division Bench of this court.  When 

said judgment and order dated 27.04.2010, passed in 

Special Appeal No. 225 of 2008, was referred by 

present writ petitioner Madan Mohan Chaudhary in 

Writ Petition No. 284 (S/B) of 2004 before the Division 

Bench, the Division Bench hearing the writ petition felt 

that it was not in a position to follow the aforesaid 

judgment, and referred the matter to the larger bench 

for answering the question, quoted above.    

 

3)  Since, the answer to the question involves 

interpretation of the Government Order dated 1st July 

1989, we think it just and proper to quote the 

Government Order.  The same reads as under: 

“mRRkj izns’k ljdkj 

foRr ¼lkekU;½ vuqHkkx&3 

Lka0 % Lkk0&3&1152@nl&915@89

Yk[kuÅ % fnukad 1 tqykbZ] 1989 

dk;kZy; Kki 

mailto:Lkk0&3&1152@nl&915@89
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 fo"k; % vLFkk;h ljdkjh lsodksa dh lsok fuo`fRr @e`R;q ij  

    isU’kujh ykHkksa dh vuqeU;rkA 

egksn;] 

 mi;qZDr fo"k; ij v/kksgLrk{kjh dks ;g dgus dk fuZns’k gqvk 

gS fd flfoy lfoZl jsxqys’kUl ds vuqPNsn 368 dh O;oLFkk ds 

vuqlkj jkT; ljdkj ds vUrZxr dh x;h lsok isa’ku gsrq rc rd vgZ 

ugh ekuh tkrh gS tc rd fd ljdkjh lsod fdlh in ij LFkk;h u 

gks x;k gksA  ljdkjh lsodksa ds ;Fkk le; LFkk;hdj.k fd;s tkus gsrq 

'kklu ds fo|eku vkns’kksa ds ckotwn dqN ekeyksa esa izfdz;k lEcU/kh 

vis{kk;sa iwjh u gks ikus ds dkj.k lEcfU/kr deZpkjh LFkk;h gq, fcuk 

gh vf/ko"kZrk ij lsok fuo`Rr gks tkrs gS ftlls mUgs isU’kuh; ykHk] 

vuqeU; ugha gks ikrs gSA  

 2& mijksDrkuqlkj vLFkk;h jgrs gq, lsok fuo`Rr gks tkus ds 

dkj.k ljdkjh lsodksa dks gksus okyh dfBukb;ksa dks nwj fd;s tkus dk 

iz’u dkQh le; ls 'kklu ds fopkjk/khu jgk gS vkSj lE;d 

fopkjksijkUr jkT;iky egksn; us lg"kZ ;g vkns’k iznku fd;s gS fd 

,sls ljdkjh lsodksa dks ftUgksusa de ls de 10 o"kZ dh fu;fer lsok 

iw.kZ dj yh gksa] vf/ko"kZrk ij lsok fuo`RRk gksus vFkok l{ke fpfdRlk 

izkf/kdkjh }kjk vkxs lsok djus gsrq iw.kZr;k v{ke ?kksf"kr dj fn;s 

tkus ij vf/ko"kZrk@v’kDrrk isa’ku lsok fuo`fRRk xzsP;qVh rFkk 

ikfjokfjd isa’ku mlh izdkj Lo;a mUgh njks ij ns; gksxh tSlh fd 

LFkk;h deZpkfj;ksa dks mUgh ifjfLFkfr;ksa esa laxr fu;eksa ds vUrxZr 

vuqeU; gksrh gSA 

 3& ;g O;OkLFkk mu ekeyksa esa Hkh ykxw gksxh tgka vLFkk;h jgrs 

gq, 20 o"kZ dh lsok iw.kZ djus vFkok 45 o"kZ dh vk;q iw.kZ djus] tks 

Hkh igys gks ds mijkUr ewy fu;e 56 ds vUrxZr LosPN;k lsok 

fuo`RRk gksus dh vuqefr iznku dh x;h gksA 

 4& ;g vkns’k 1&6&89 ls ykxw ekus tk;ssaxsA  mDRk fnukad ls 

iwoZ vLFkk;h jgrs gq, vf/ko"kZrk@v’kDrrk ij vFkok LosPN;k lsok] 

fuo`Rr gks pqds ,sls deZpkfj;ksa ds ekeyksa esa tks mDr fnukad dks 

thfor gks] laxr O;oLFkkvksa ds vUrxZr fey pqdh xzsP;qVh] ;fn dksbZ 



 6

gks] dk dksbZ iqujh{k.k ugha fd;k tk;sxkA ftu] ekeyksa esa la;r 

fu;eksa ds vUrxZr] dksbZ xzsP;qVh vuqeU; ugh Fkh muesa bl dk;kZy; 

Kki ds vUrxZr dksbZ xzsP;qVh vuqeU; ugha gksxhA  ,sls ljdkjh lsodksa 

dks tks vLFkk;h jgrs gq, fnukad % 1&6&89 ls lsok fuo`Rr gks pqds Fks 

vkSj ftUgsa mlds dkj.k dksbZ isa’ku vuqeU; ugha gqbZ Fkh] fnukad 

1&6&89 ls lsok fuo`fRr ds iwoZ lsrk dh vfUre nl ekl dh vkSlr 

ifjyfC/k;ksa ¼fnukad 1&1&86 ds iwoZ lsok fuo`Rr deZpkfj;ksa ds ekeys 

esa vkSlr ifjyfC/k;ksa dk vk’k; ml osru ls gS tks mUgsa ewy osru 

9¼21½ ds vUrxZr fey jgk Fkk rFkk 1&1&86 vFkok mlds mijkUr ds 

ekeyksa esa ifjyfC/k;ksa dk vk’k; ml ossru ls gS tks ewy fu;e 

9¼21½¼1½ esa ifjHkkf"kr gS½ ds 50% dh nj ls ml n’kk esa iss’ku 

vuqeU; gksxh tc lsok fuo`fRRk ds iwoZ mUgksusa 33 o"kZ dh vgZdkjh lsok 

iw.kZ dj yh gksA  ;fn vgZdkjh lsok 33 o"kZ ls de jgh gks rks isa’ku 

mlh vuqikr esa de gks tk;sxhA  bl izdkj vkxf.kr ,sls deZpkfj;ksa 

dh issa’kuksa dks tks fnukad 1&1&86 ds iwoZ lsok fuo`Rr gks pqds Fks 

foRr foHkkx }kjk fuxZr 'kklukns’k la[;k% 

lk&4&1120@nl&87&301@1987 fnukad 28&7&87 ds jsfMfjdujh 

Hkkx&1 ,oa Hkkx&2 tSlh fLFkfr gks ds vuqlkj 608 ewY; lwpdkad ds 

cjkcj eagxkbZ jkgr dk ykHk nsrs gq, iqujhf{kr dj fn;k tk;sxk vkSj 

fnukad 1&6&89 ls iqujhf{kr /kujkf’k dk ykHk fn;k tk;sxkA 

 5& bl dk;kZy; Kki ds vUrxZr isa’ku dk fdlh ,sls deZpkjh 

dks jkf’kdj.k vuqeU; ugha gksxk tks 31&5&1974 vFkok mlds iwoZ 

lsok fuo`Rr gqvk gksA  ;fn bl dk;kZy; Kki ds vUrxZr fdlh ,sls 

deZpkjh dks isa’ku nh tk;s tks 31&5&1974 ds mijkUr lsok fuo`Rr 

gqvk gks rks mls 1&6&89 ds mijkUr vxyh tUefrfFk ds le; 

mldh isa’ku ls de dh x;h /kujkf’k mldh okLrfod lsok fuo`Rr ds 

fnukad ds 15 o"kZ ds ckn jsLVksj dj nh tks;sxhA 

 6& fnukad 1&6&1989 vFkok mlds ckn lsok fuo`fRr@e`R;q ds 

ftu ekeyksa esa mi;qZDr O;OkLFkk dk ykHk fn;k tk;sxk] muesa dkfeZd 

vuqHkkx&1 ds 'kkLkukns’k la[;k 19&8&1980 dkfeZd&1 fnukad 

29&4&80 ds vURkxZr vkuqrksf"kd ykHk ugha gksxkA” 

mailto:lk&4&1120@nl&87&301@1987
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                                          g0@ 

fot; d`".k lDlsuk 

izeq[k lfpoA””    
 

4)  The language of Para 1 of the Government 

Order quoted above, makes it clear that the Government 

Order is being issued to clarify Article 368 of Civil 

Service Regulations.  For the purposes of this case we 

are particularly concerned what has been contained in 

Para 2 of the Government Order quoted above, which 

provides that on completion of minimum of ten years 

regular service, on superannuation, a temporary 

employee would be entitled to pensionary benefits 

including gratuity, family pension etc. as payable to a 

permanent employee.   

 
5) Before further discussion we think it just and 

proper to quote here Article 358(a) of the Civil Service 

Regulations (for short CSR), which reads as under: 

 

 “358. (a) Except for Compensation gratuity, an 

officer’s service does not in the case of Superior and 

Inferior services qualify till he has completed twenty 

years of service.” 

 

 Article 361 of CSR provides as under: 

 “361.   The service of an officer does not qualify 

for pension unless it conforms to the following three 

conditions:- 
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 First –    The service must be under Government. 

 Second – The employment must be substantive  

    and permanent. 

 Third –   The service must be paid by Government 

 [These three conditions are fully explained in the 

following Section.]” 

 

 The condition indicated in Article 361 of the CSR 

has been explained in the following Articles. 

 

 Articles 362 to 367 elucidates the condition No. 1 

of Article 361 of the CSR.  Similarly, Article 368 to 

384 of the CSR elucidates the second condition of 

Articles 361 and Articles 385 to 394 relates to condition 

No. 3 of Article 361 of the CSR.    

 

 Next relevant provision is contained in Article 

368 of CSR.  The same reads as under:- 
 

 “368.  Service does not qualify unless the officer 

holds a substantive office on a permanent 

establishment.” 

  

 Now we come to other relevant Articles of CSR.  

Article 370 of CSR reads as under: 

 

 “370.  Continuous temporary or officiating 

service under the Government of Uttar Pradesh 
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followed without interruption by confirmation in the 

same or any other post shall qualify except – 

i) periods of temporary or officiating service 

in a non-pensionable establishment, 

ii) periods of service in a work-charged 

establishment, and 

iii) periods of service in a post paid from 

contingencies.” 

  
 As such, Clause (ii) of Article 370 of CSR clearly 

provides that no period of service rendered in work-

charge establishment is to be counted towards service to 

qualify the period of service for the purpose of 

pensionary benefits. 

 
 

 A perusal of Article 361 read with Article 368 and 

370 of the CSR clearly indicates that the service does 

not qualify unless the officer holds a substantive office 

on a permanent establishment and that the period of 

service in a workcharged establishment will not qualify 

service for the purpose of pension.  The underlying 

reason is that a workcharged employee is not holding a 

substantive post on a permanent establishment.   

 

 Another relevant Article of CSR is Article 465.  

This Article reads as under: 
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 “465(1). A retiring pension is granted to a 

government servant who is permitted to retire after 

completing qualifying service for twenty-five years or 

on attaining the age of fifty years. 

 (2) A retiring pension is also granted to a 

government servant who is required by Government to 

retire after completing twenty-five years or more of 

qualifying service.” 

  

 Article 465 applies to those who are seeking 

voluntary retirement or compulsory retirement, and 

similar provision is contained in Fundamental Rule 56.     

 

6)  The next relevant Article of CSR is Article 

468, which reads as under: 
 

 “468.   The amount of pension that may be granted 

is determined by length of service.  In calculating the 

length of qualifying service, fractions of a half year 

equal to three months and above shall be treated as a 

completed one-half year and reckoned as qualifying 

service.”   
 

 Clause (b) of Article 474 of CSR, requires ten 

years service for calculation of the superannuation 

pensions.  The said provision if read with Article 368 of 

CSR, means twenty years of service in a permanent 

establishment.   
    =
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7) Learned counsel for the writ petitioner / 

respondent placed reliance on Writ Petition (C) No. 

500 of 2000, Prabhu Narain and others Vs. State of 

U.P. and others, decided on 13.03.2003 (2003 LNI 607 

SC) decided by the Apex court.  Having gone through 

the judgment of said writ petition filed before the Apex 

court under Article 32 of the Constitution of India, we 

do not find anything which helps the writ petitioner / 

respondent in answering the question referred to this 

Bench.  Rather, in the last sentence in Para 5, the Apex 

court has observed – “If the petitioners had any 

grievance for non-regularisation of their services, as 

already observed, it was / is open for them to claim the 

appropriate relief, but, one thing is clear that unless 

petitioners’ services are regularised in the first place, 

we find it difficult as to how they can claim pension.”      

 
8)  The genesis of receiving a pension is indicated 

in Article 361 of the CSR.  One such condition is that 

the employment must be substantive and permanent 

which is reiterated in Article 368 of the CSR.  Article 

370(ii) excludes periods of service spent in a 

workcharged establishment for the purpose of 

calculating the qualifying service. 

 The Government Order dated 01.07.1989 talks 

about temporary employees in a Government Service 

retiring without being made permanent, and are 

therefore not getting pensionary benefits in view of 



 12

Article 368 of the CSR, which requires an employee 

to hold a permanent post.  Para 2 of the aforesaid 

G.O. indicates that such Government employee, 

namely, temporary employees, who have worked for a 

minimum period of 10 years in a regular service, 

would be given pensionary benefits in the same 

manner as given to a permanent employee.  A 

temporary employee, even though temporary is 

working on a substantive post, though not permanent.  

In this light, the Government thought fit to include 

temporary employees for the purpose of receiving 

pensionary benefits.  A workcharged employee is not 

working on a substantive post and is specifically 

excluded under clause (ii) of Article 370 of the CSR.  

Consequently, the period rendered in a workcharged 

establishment cannot be included for claiming 

pension.  Sub Rule (8) of Rule 3 of the U.P. 

Retirement Benefit Rules, 1961, supports this view.  

Said sub Rule defines qualifying service with the note 

that if a person serves in a pensionable job, then in 

work-charge establishment, and again there after in 

regular service, such interruption would not be 

disqualification.  Similar provision is contained in 

Article 422 of the CSR.       

 
9) On behalf of the writ petitioner / respondent 

reference is made to Rule 2 of Temporary 
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Government Servant (Termination of Service) Rules 

1975, which defines ‘temporary service’.  According 

to said Rule 2, ‘temporary service’ means officiating 

or substantive service on a temporary post or 

officiating service on a permanent post under the 

Uttar Pradesh Government.  These Rules of 1975, are 

not applicable to the work-charged employees.  

Clause (d) of Rule 4 of Temporary Government 

Servant (Termination of Service) Rules 1975, 

provides that these rules are not applicable to the 

employees serving in a work-charge establishment.  

In our opinion, service rendered in work-charge 

establishment, before regularization is not a 

temporary service for the purposes of regular service.  

It is relevant to mention here that without there being 

a post, a person cannot hold it either as a temporary 

employee or permanent employee.  In Para 4 of State 

of Himachal Pradesh Vs. Suresh Kumer (1996) 8 

Supreme Court Cases 562, it is observed by the Apex 

court that work-charge employees perform the duties 

of transitory and urgent nature so long as the work 

exists (in a particular project).  In our opinion, only 

because a work-charge employee was engaged in one 

after another projects does not make his services 

regular without there being a permanent post.          

  

10) In State of Mysore Vs. S. V. Narayanappa, 

A.I.R. 1967 S.C. 1071 : (1967) 1 SCR 128, the Apex 
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court has held that the word ‘Regular’ or 

‘Regularization’ does not mean ‘permanence’.  Even 

after regularization, confirmation may be needed in 

the service.  This view was again reiterated by the 

Apex court in B.N. Nagrajan Vs. State of Karnataka, 

A.I.R. 1979 S.C. 1676 : (1979) 4 S.C.C. 507.  That being 

so, in our opinion, word ‘NIYAMIT’ (regular) used in 

the Government Order dated 01.07.1989 only refers to 

the temporary employees in regular service, yet to be 

confirmed.   

 

11) Para 669 of Financial Hand Book, Volume 

VI, provides that members of workcharged 

establishment are not entitled to pension except the 

conditions mentioned therein like in the case of 

getting injured in the accidents etc.              

 
12) In our considered opinion, the Government 

Order dated 01.07.1989 recognizes only status of a 

temporary employee on regular post as that of a 

confirmed employee, for the purposes of pensionary 

benefits, as is apparent from Para 1 of the 

Government Order quoted above, in which it is 

mentioned that many temporary government 

employees get retired without their services getting 

confirmed, and they get deprived of pension due to 

non-confirmation on account of condition mentioned 
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in Article 368 of CSR.   To remove the difficulty of 

such temporary employees they are treated as a 

confirmed employees by the Government for the 

purposes of pension.  The Government Order 

nowhere says that it is applicable to workcharged 

employees who are neither temporary government 

servants, nor permanent employees.  The Government 

Order dated 1st July 1989, nowhere interferes with 

Clause (ii) of Article 370 of CSR, quoted above.    

 

13)   For the reasons as discussed above, we 

answer the question referred by the Division Bench, 

in negative, and the view taken by the Division Bench 

of this court in Special Appeal No. 225 of 2010, State 

of U.P. and another Vs. Pitamber Dutt Sanwal (arisen 

out of Writ Petition No. 843 (S/S) of 2003), in our 

opinion, is not based on correct interpretation of law.      
     

 

             
  

 

                                  (Prafulla C. Pant, J.) 

         08.10.2010 

 

 

  I agree. 
 

 

      (Tarun Agarwala, J.) 

             06.01.2011 
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